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In June 2015, the United States Supreme Court 
decided Horne v. Department of Agriculture,1 a 

case regarding the federal government’s authority 
to fine raisin growers who did not hand over part 
of their crop to the government. Fortunately, the 
court held that forcing growers to turn over their 
raisins was a taking of private property requiring 
just compensation.

While the “raisin case” received much atten-
tion because of the outrageous nature of the gov-
ernment’s actions, it is far from unique. In particu-
lar, the United States Department of Agriculture 
(USDA) uses its power to enforce a number of car-
tels through industry agreements known as market-
ing orders. Fruit and vegetable marketing orders2 
allow the federal government to authorize supply 
restrictions limiting how much of their goods agri-
cultural producers may sell. While these marketing 
orders should be eliminated, this Issue Brief focuses 
on arguably the most egregious aspect of marketing 
orders: the supply restrictions.

What Are Marketing Orders?
the Agricultural marketing Agreement Act of 

19373 authorizes the use of fruit and vegetable mar-
keting orders. these New Deal programs attempt 

to create stable markets for certain commodities.4 
marketing orders, among other things, authorize 
research and promotion of commodities, establish 
minimum quality standards, and sometimes limit 
supply through volume controls.5

each individual order is initiated by industry and 
must be approved by a two-thirds vote of growers.6 
each order is enforced by the USDA and is binding 
upon the entire industry in the covered geographic 
area,7 regardless of whether an individual agricul-
tural producer has supported it.8

In practical terms, an industry uses the power 
and force of the government to compel everyone 
affected by the specific order to abide by the order’s 
legally enforceable regulations. In short, by using 
government to impose an order, industry members 
opt for government compulsion rather than pri-
vate cooperation. Some order provisions, such as 
attempts to manipulate the market through volume 
controls, would likely violate federal antitrust law 
absent government intervention; in those cases, the 
government has effectively created fruit and vegeta-
ble cartels.9  these controls are supposed to help sta-
bilize prices and match supply with demand.  repre-
sentatives from industry engage in central planning 
by restricting supply based on what they have deter-
mined to be the proper supply of a commodity in a 
given time period,10 as opposed to letting the market 
dictate supply.

Problems with Volume Controls
the very idea that Americans should be unable 

to sell goods that they produce is outrageous, as is 
the idea that the federal government allows cer-
tain industry players to restrict supply, allegedly to 
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benefit the entire industry. this is a form of price fix-
ing,11 and the federal government gives such action 
its blessing. Consumer welfare and market demand 
is ignored,12 usually at the expense of maximizing 
income for an industry or possibly just the biggest 
members involved with the marketing order car-
tel. the regulations might come at the expense of 
certain competitors in the industry, possible new 
entrants, and enterprising suppliers who are trying 
to meet the demands of the market.

the absurdity of the raisin marketing order 
was not lost on the U.S. Supreme Court. During 

oral arguments in the “raisin case,”13 Justice elena 
Kagan quipped, “And now, the Ninth Circuit can go 
and try to figure out whether this marketing order 
is a taking or it’s just the world’s most outdated 
law.”14

even Justice Sonia Sotomayor, who held that 
the government had not actually taken the raisins, 
explained in her dissent: “the Order may well be an 
outdated, and by some lights downright silly, regula-
tion. It is also no doubt intrusive.”15

the Supreme Court did hold that the raisin sup-
ply restrictions amounted to a taking requiring 
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compensation. However, it did recognize that, as a legal 
matter, a quota system that directly limited production 
(rather than setting aside some existing production) 
would be permissible and not require compensation. 
this may offer hope to those who want to restrict farm-
ers from being able to enjoy the “fruits of their labor.”

However, as a matter of economics and principle, 
quotas are likely just as problematic as the taking 
of commodities. Ultimately, farmers are prevented 
from selling their fruits and vegetables. As the 8-to-
1 majority16 in Horne explained: “A physical taking 
of raisins and a regulatory limit on production may 
have the same economic impact on a grower.”17

The Number of Marketing Orders, 
Volume Controls

there are now 28 fruit and vegetable marketing 
orders.18 Of these marketing orders, 10 have autho-
rized volume controls and only two have volume con-
trols that are considered active, i.e., in effect. (See 
table 1.)19

As table 1 illustrates, volume controls are not that 
prevalent, so it is clear that such extreme provisions 
are far from necessary for agricultural producers. 
However, more volume controls could kick in quickly 
if those authorized but inactive controls are applied 
again, or the other orders add volume controls.

this small number may be used as justification for 
not taking action to address volume controls since 

they are not prevalent. However, volume controls 
do exist still and they are an outrageous restriction 
imposed upon farmers in the particular industry 
(one need only ask the farmers in the “raisin case”), 
and more volume controls can still be adopted. Fur-
ther, since they are not prevalent now, eliminating 
these controls makes perfect sense; there is little 
reason not to.

What Congress Should Do
Congress should eliminate marketing orders alto-

gether. At a minimum, Congress should amend the 
Agricultural marketing Agreement Act of 1937 to 
prohibit volume controls of any kind. Further, the 
appropriations process should be used to deny funds 
for the implementation of any marketing order that 
has volume controls.

this should not be a controversial action. Indus-
try participants covered in almost all of the existing 
marketing orders (26 of the 28) would not be affected 
today if volume controls were prohibited. Farmers 
should be able to grow and sell fruits and vegetables 
without fear that they could be breaking the law as 
developed by an industry cartel.

Conclusion
Agricultural policy is dominated by policies that 

divorce farmers and ranchers from the free mar-
ket and encourage or require them to respond to 

16. This case, USDA v. Horne, was decided 8–1 regarding Parts I and II of the case. Justices Breyer, Ginsburg, and Kagan did not join the majority 
opinion as it related to Part III of the case.

17. Horne v. Department of Agriculture, 135 S. Ct. 2419 (2015).

18. Data from the USDA, “Commodities Covered By Marketing Orders.” See also communication with a USDA spokesperson on September 14, 2015. 
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active volume controls were based on the communication with the USDA (and another previous communication); the two active volume 
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controls, six do not have volume controls in effect. The USDA pages do not expressly state that the other four are inactive: Tart cherries and 
spearmint oil are not said to be inactive (presumably because they are in effect as explained by the USDA via communications), and the 
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pages do not indicate that they are inactive as stated in communications from the USDA.

19. USDA, “Commodities Covered by Marketing Orders,” http://www.ams.usda.gov/rules-regulations/moa/commodities  
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a government program or regulation. marketing 
orders are a perfect example of farmers focusing on 
government intervention instead of the market. by 
eliminating volume controls, Congress can take one 
step toward allowing farmers to grow and sell legal 
products as they deem fit, while respecting consum-
ers in the process.

—Daren Bakst is Research Fellow in Agricultural 
Policy in the Thomas A. Roe Institute for Economic 
Policy Studies, of the Institute for Economic Freedom 
and Opportunity, at The Heritage Foundation.

tAbLe 1

Current Fruit and Vegetable 
Marketing Orders

Sources: U.S. Department of Agriculture, “Commodities 
Covered by Marketing Orders,” http://www.ams.usda.gov/rules-
regulations/moa/commodities (accessed September 23, 2015), 
and communications with U.S. Department of Agriculture.
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Volume Controls

Authorized Active

Almonds ✔

Apricots

Avocados

Cherries—Sweet

Cherries—Tart ✔ ✔

Citrus—Florida ✔

Citrus—Texas

Cranberries ✔

Dates ✔

Grapes

Hazelnuts ✔

Kiwifruit

Olives

Onions—Idaho–Eastern Oregon

Onions—South Texas

Onions—Vidalia

Onions—Walla Walla

Pears—Oregon–Washington

Pistachios

Plums/Prunes—California 
(Dried Prunes) ✔

Potatoes—Idaho–Eastern Oregon

Potatoes—Washington

Potatoes—Oregon–California

Potatoes—Colorado

Potatoes—Virginia–North Carolina

Raisins ✔

Spearmint Oil ✔ ✔

Tomatoes

Walnuts ✔


